United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD 



APRIL TERM, 1923 


WALTER T. WEAVER AND WILLIAM BRITT, PLAINTIFFS 

IN ERROR, 


RANDOLPH F. KOESTER 


IN ERROR TO THE MUNICIPAL COURT OF THE DISTRICT OF 
>. COLUMBIA. 


FILED FEBRUARY 2ft, 1923 


PRINTED APRIL 3, 1923 


i 










Court of Appeals of the District of Columbia. 

APRIL TERM, 1923. 

No. 3963. 


WALTER T. WEAVER AND WILLIAM BRITT, PLAINTIFFS 

IN ERROR, 

vs. 

RANDOLPH F. KOESTER. 


IN ERROR TO THE MUNICIPAL COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Original. 


Complaint . 1 

Summons . 4 

Demurrer. 5 

Memoranda . 5 

Pleas and affidavit. (> 

Plaintiff’s reply to pleas. 0 

Memorandum of motion for jury trial. 9 

Verdict . 0 

Memorandum of motion of defendant for new trial. 10 

Memorandum of overruling of defendant’s motion for new trial; 

supersedeas lixed. 10 

Judgment on verdict entered. 10 

Statement of testimony. 11 

Testimony of Morris A. Beckham. 11 

Randolph F. Koester. 13 

H. C. Bull. 13 


William Britt 


11 


Henry Owens. 11 

Plaintiff’s prayer. 15 

Defendant’s prayers. 15 

Designation of record. IS 

Certificate . 19 

Writ of error. 20 

Addition to record per stipulation of counsel. 21 


Print. 


1 

o 

t> 

4 

4 


( 


i 


i 

8 


S 

8 

9 

10 

10 

10 

11 

11 

11 

13 

13 

14 

15 


Judd & Detweiler (Inc.), Printers, Washington, D. C., March 27, 1923. 




























Court of Appeals of the District of Columbia. 


No. 3963. 

Walter T. Weaver et al., Plaintiffs in Error, 

vs. 

Randolph F. Koester. 


1 Municipal Court of the District of Columbia. 

No. 219,133. 

Randolph F. Koester, Complainant, 

vs. 

Walter T. Weaver et al., Defendants. 

Landlord & Tenant. 

Be it remembered, That in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above entitled cause, to wit: 

Complaint. 

Filed June 6th, 1922. 

In the Municipal Court of the District of Columbia. 

No. 219,133. 

Randolph F. Koester, Complainant, 

vs. 

Walter T. Weaver et al., Defendants. 

L. & T. 

Complaint for Possession of Real Estate. 

District of Columbia, To-wit: 

Your complainant, Randolph F. Koester, being first duly sworn ac¬ 
cording to law, states that he is the owner of and is entitled to the pos¬ 
session of the certain house, messuage, tenement and premises sit- 
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uated in the City of Washington, District of Columbia, known as No. 
3200 M Street, N. W., and that the same is unlawfully detained from 
him and held without right by the defendants, Walter T. Weaver 
and William Britt, who are also partners trading under the firm name 
of Columbia Lunch Company and operate a lunch room on said 
premises under such name, and to whom A. M. Bear, Henry W. 
Offutt, Henry H. Bogley, Lillie M. Freeman, George W. Otfutt, 
Samuel Artz, and William II. Haney of James, who then 

2 owned said property, on December 1, 1909, acting through 
Henry W. Offutt as their agent as lessor by contract in writing 

dated December 1, 1909, leased said property for a term of five years 
beginning on December 1, 1909 and terminating on the first day of 
December, 1914, at and for the sum of sixteen hundred and fifty dol¬ 
lars ($1,650.00) per year, payable at the office of said lessor, in equal 
monthly instalments of one hundred thirty-seven & 50/100 dollars 
($137.50) per month, payable in advance on the first day of each 
month beginning December 1, 1909, with the privilege of a renewal 
of said lease for an additional term of five years or a less period at the 
option of said lessees, in which event they agreed to pay as rental for 
said premises the sum of eighteen hundred and fifty dollars ($1,- 
850.00) per year, payable in equal monthly instalments of one hun¬ 
dred fifty-four & 16/100 dollars ($154.16) in advance, at the office 
of the said lessor, the first monthly payment to be made on the 
first day of December A. D. 1914, and the remaining payments to be 
made on the first day of each and every succeeding month, pursuant 
to which option the said lessees did elect to extend their said lease for 
the said additional term of five years and entered upon the said prem¬ 
ises and continued to occupy the same until December 1, 1919, and 
held over thereafter at the same rate per month until October 1, 1920, 
at which date, by oral agreement between said Henry W. Offutt, as 
lessor, as aforesaid, and said lessees, the said lessees were permitted to 
and continued to hold said premises over indefinitely at the increased 
rental of three hundred dollars ($300.00) per month, payable in ad¬ 
vance on the first day of each month thereafter, and they continued to 
hold the same under said verbal renting until after December 1, 1920 
and until after the complainant purchased said property from the 
owners above mentioned, which he did by contract in writing signed 
by the complainant and by said owners, dated October 19, 1920, and 
until after January 22, 1921, when the legal title to said property 
was duly conveyed by deed from said owners first above-mentioned to 
one Neina Koester, who on the same day, by deed duly exe- 

3 cuted, conveyed the same to the complainant, and the com¬ 
plainant has ever since continued toown and does now own the 

said premises and property, and has ever since December 1, 1920 re¬ 
ceived the rent accruing for said property under the said verbal rent¬ 
ing at the rate of three hundred dollars ($300.00) for each and every 
month thereafter up and until and for the month ending June 1, 
1922, all of which said payments since December 1, 1920 have been 
paid by said lessees to the complainant through the said Henry W. 
Offutt, as complainant's agent, of all of which facts, to-wit, the pur¬ 
chase of said property by the complainant and the receiving of said 
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rent by him, as aforesaid, was well known to the said lessees, whereby 
they, the said Walter T. Weaver and William Britt, the defendants 
above mentioned, were and became his tenants by verbal hiring at 
the specified rate of three hundred dollars ($300.00) per month 
payable in advance, and had an estate in said premises by suffer¬ 
ance and do now occupy the same exclusively for business purposes, 
to-wit, for conducting a public lunch room, but which tenancy and 
estate has been duly determined by the service on them on the first 
day of May, 1922, of a due notice in writing, signed by the complain¬ 
ant, which notice required them, and each of them, to quit the said 
premises on the thirtieth day after the service thereof, and informed 
them that the same was needed by the complainant for his immediate 
personal occupany after necessary repairs and alterations therein were 
made, all of which statements were and are true; and the said defend¬ 
ants have defaulted in quitting said premises and yielding the same 
to the complainant, and remain in possession thereof. 

Complainant therefore prays that summons be issued commanding 
the defendants to appear and show cause why judgment should not be 
given against them for the restitution of the said premises and the 
costs of this suit. 

RANDOLPH F. KOESTER. 

C. B. GARNETT and 
JOHN S. BARBOUR, 

Attorneys for Complainant. 

4 Subscribed and sworn to before me this 2 day of June, 

1922. 

[seal.] N. M. L. JENKINS, 

Notary Public, D. C. 

Summons. 

Issued June 6, 1922. 

In the Municipal Court of the District of Columbia. 

No. —. L. & T. 

Randolph F. Koester, Complainant, 

vs. 

Walter T. Weaver and William Britt, and the said Walter T. 
Weaver and William Britt, Partners, Trading as Columbia Lunch 
Company, Defendants. 

The President of the United States to the defendants Walter T. 
Weaver and William Britt, and the said Walter T. Weaver and 
William Britt, partners, trading as Columbia Lunch Company, 
Greeting: 

You are hereby summoned to appear in this Court on the 17 day of 
June, A. D. 1922, at 10 o’clock A. M., to answer the plaintiff’s com- 
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plainant and show cause why judgment should not be given against 
you for the restitution of the possession of the premises described in 
thecomplaint underoath filed herein bvsaid plaintiff,and costs of this 
suit, and in case of your failure so to appear and answer, the suit will 
be proceed- with as in case of default. 


Witness the Honorable Judges of this Court this — day of June 6 
1922 A. D. 1922. 

BLANCHE NEFF, [seal.] 

Clerk, 

By E. E. CUMMINS, 

Assistant Clerk. 


5 In the Municipal Court of the District of Columbia. 

No. 219,133. L. & T. 

Randolph F. Koester 
vs. 

William Britt et al. 

Filed June 17, 1922. 

Now comes the defendants and for demurrer to said complaint 
say that said complaint is bad in substance. 

The matters of law to be argued are: 

1. That said complaint fails to show that any notice to quit posses¬ 
sion of the said premises was ever served on defendants as required by 
the provisions of law in such cases made and provided. 

2. That said complaint shows that the defendants were notified to 
quit said premises at and during the time that their term of tenancy 
existed and continued to run, and that there had been no legal ter¬ 
mination of said tenancy, and in considering said demurrer the de¬ 
fendants invoke the provisions of the Act of Congress extending the 
provisions of Title 11 of the Food Control and District of Columbia 
Rents Act approved May 22, 1922. 

WM. H. MANOGUE, 

JAMES E. PADGETT, 
Attorneys for Defendants. 


Memoranda. 

June 26, 1922.—Demurrer to complaint overruled and exceptions 
noted. 
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Picas and Affidavit. 

Filed July 18, 1922. 

6 In the Municipal Court of the District of Columbia. 

No. 219,133. L. & T. 

Randolph F. Koester 


vs. 

William Britt et al. 

Now comes the defendants and for plea to the complaint filed 
herein says that the alleged notice to quit the said premises alleged 
to have been served on the defendants on the first day of May, 1922, 
was not based upon or given in pursuance of the act of Congress ap¬ 
proved May 22, 1922 under the provisions of which this suit is insti¬ 
tuted, but said notice was given at a time when said act was not in 
force. 

And for a further plea these defendants say that said notice to quit 
was not a thirty day notice to quit, but a notice that the defendants 
quit said premises on the thirtieth day and not on the expiration of 
the thirtieth day. 

And for further plea defendants say that the court has not jurisdic¬ 
tion to try and determine said cause for the reason that the premises 
named therein and occupied by the defendants are not so used and 
occupied exclusively for business purposes, and the same is not neces¬ 
sary immediately for actual and bona fide occupancy of plaintiff or his 
wife, children or dependants or for the making of material repairs or 
alterations or for the remodeling or erection of a new building. 

And for further plea defendants say that they are not guilty in 
manner and form as plaintiff has in his complaint alleged. 

WM. H. MANOGUE, 

JAMES E. PADGETT, 
Attorneys for Defendants. 

District of Columbia, ss: 

William Britt being first duly sworn says that he is one of the de¬ 
fendants in the above entitled cause and a member of the of 
7 the alleged defendant partnership; that the facts constituting 
a defense to the complaint and affidavit of the plaintiff filed 
herein are as follows: 

That while he admits that the plaintiff is the owner of the prem¬ 
ises in question vet he denies that said plaintiff is entitled to pos¬ 
session of the same under the provisions of the law now in force; he 
admits that in December 1909 the defendants leased said premises, 
and the whole thereof, from George W. Offutt and others, through 
their agent Henry W. Offutt. for a term of five years at the annual 
compensation of $1,050 payable in monthly instalments of $137.50 
and in pursuance of said lease entered into and continued the posses- 
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sion of said premises during the term of said lease containing a 
clause giving the les-ees the privilege of renewing the same for 
another period of five years or less; that acting on said option, said 
defendants entered into a renewal of said lease for another term of 
five years but at an increased rental of $1,850 per year and continued 
to occupy said premises under said renewal lease until December, 
1919, and thereafter held the same upon the terms of said renewal 
lease until October, 1920, at which time the defendants by an oral 
agreement between themselves and Henry W. Offutt, as lessor, entered 
into an indefinite tenancy of said premises at the increased rental of 
$300, which amount the defendants paid under duress and against 
their protest, per month and have so continued to hold said premises 
upon the same terms, although the plaintiff has in the meantime be¬ 
come the owner of the said premises and the landlord of these de¬ 
fendants; the monthly rental for said premises for the month com¬ 
mencing May 1, 1922, and for several months prior and since the 
plaintiff became the owner of said premises having been paid to and 
received by the agent of said plaintiff and there is now no rental past 
due; except that the defendants paid the rent for the month of June, 
and the plaintiff returned the same, that the said premises from the 
date of the first lease above named, to the present time have not been oc¬ 
cupied and used by the defendants exclusively for business purposes and 
while a portion of the same has been and is now used by them 
8 for such purposes yet another portion of said premises namely 
the thirdfloor thereof, is used and occupied and used by said de¬ 
fendants for the letting and renting of the same for sleeping purposes 
to persons other than the defendants, and is held and furnished for 
the accommodation of those who may apply for sleeping and lodging; 
that the defendants also conduct a lunch room on said premises and 
have been so engaged thereon for a period of more than fifteen years, 
and as a consequence have built up said business from a small begin¬ 
ning to a successful and large business and thereby have also acquired 
a good will that is of great value to these defendants and to be de¬ 
prived of it now by said plaintiff would involve an unfair discrimina¬ 
tion against them in favor of any succeeding tenant or in favor of the 
plaintiff, who, as this affiant is informed, desires the possession of said 
premises for the purpose of conducting the same kind of business. 

That the possession of the said premises is not necessary imme¬ 
diately for the plaintiff’s actual and bona fide occupanv of himself 
or his wife or children or dependants or for the making of material 
repairs or alterations. That said plaintiff and family are now resid¬ 
ing in Virginia, and as affiant is informed and believes do not desire 
said premises or their actual occupancy; that plaintiff is engaged in 
conducting a lunch room a few squares from the place of the defend¬ 
ants and has no immediate need for the possession of the premises in 
dispute for the purpose of conducting business therein and obtain-g 
the benefits of the good will slowly and carefully built up by the de¬ 
fendants and said plaintiff does not need said premises for immediate 
occupancy or for any other purpose than that of conducting a busi¬ 
ness similar to that of the defendants, to wit, a lunch room. 

WILLIAM BRITT. 
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Subscribed and sworn to before me this Fifteenth day of June, 
1922 

[seal.] ANNA L. COOKE, 

Notary Public, D. C. 

9 Plaintiff's Reply to Pleas. 

Filed September 14, 1922. 

Now comes the plaintiff and replies to the plea filed herein and 
states: 

1. That the notice filed herein is sufficient in law; 

2. That this court has jurisdiction to determine and try this cause; 

3. That the possession of the premises described in the notice is 
necessary immediately for the actual and bona fide occupancy of the 
plaintiff; and further, that the possession of said premises is neces¬ 
sary for the making of material repairs and alterations; and further, 
that the possession of the premises by the plaintiff is necessary for the 
remodeling of said premises: 

4. That the building has been used by the tenant exclusively for a 
business purpose other than the sub-leasing or otherwise sub-contract¬ 
ing for use for living accommodations. 

CHRISTOPHER B. GARNETT, 

Attorney for Plaintiff. 

Memoranda of Motion for a Jury Trial. 

Filed July 18, 1922. 

Now comes the defendants, by their attorneys and demand a trial 
by jury of the issues involved in this cause. 

WILLIAM H. MANOGUE, 
JAMES E. PADGETT, 
Attorneys for Defendants. 

Verdict. 

September 14, 1922. 

M. 5, P. 161. 

Come now the parties hereto, and a jury of good and lawful men 
of this District, to wit: Curtis E. McCalip, Aaron Dodek, Roscoe H. 
Alleman, William H. Bailey, Martin F. Abbott, Samuel P. 

10 Agnew, John 0. Nash, Vincent R. Decker, Preston B. Adams, 
Frederick II. McDonald, Lester H. Jac-bson and John T. Ran- 

son, who are duly sworn to well and truly try the matters of differ¬ 
ence herein, between the plaintiff and defendants and after this cause 
is given to the jury in charge they upon their oath say they find in 
favor of the plaintiff for the possession of the premises No. 3200 M 
St. N. W. located in the City of Washington, District of Columbia. • 
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Memoranda of Motion of Defendant for New Trial. 

Filed September 19,1922. 

M. 5, P. 166. 

Come now the defendants and file herein their motion for a new 
trial. 

Memoranda of Overruling Defendants’ Motion for New Trial and the 

Superced-as Fixed. 

Oct. 4, 1922. 

M. 5, P. 175. 

Upon consideration of defendants’ motion for a new trial herein it 
is ordered that said motion be, and the same is hereby overruled. 
Thereupon, the defendants’ counsel advises the Court that he may 
wish to apply for a writ of error, and moves that the court fix the 
maximum of an undertaking to operate as a superced-as, and the 
Court thereupon fixes the same in the sum of ($5,000), Five thousand 
dollars. 


Judgment on Verdict Entered. 

Oct. 4, 1922. 

M. 5, P. 177. 

It appearing under Rule of Court that judgment on the verdict 
should be entered in this cause, it is so ordered. Wherefore, it is con¬ 
sidered that the plaintiff recover of defendants possession of the prem¬ 
ises 3200 M St. N. W. located in the District of Columbia, and costs. 

11 Filed January 31,1923, Municipal Court, District of Columbia. 

In the Municipal Court of the District of Columbia. 

Landlord and Tenant. No. 219,133. 

Randolph F. Koester, Plaintiff, 

vs. 

Walter T. Weaver et al., Defendants. 

Be it remembered that this cause came on for trial before Mr. 
Justice George C. Aukam and a jury, and the plaintiff to maintain 
the issue upon his part joined gave to the court and jury the follow¬ 
ing testimony: 
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Morris A. Beckham, being first duly sworn testified that he was 
engaged in the real estate business in Georgetown and connected with 
the firm of Ilenry W. Offutt, as manager, that he is acquainted with 
premises No. 3200 Wisconsin Ave., which is occupied by the defend¬ 
ants, who became tenants under a lease made in 1909. That the 
plaintiff offered in evidence the lease which in its material parts is 
as follows: 

“This lease made this first day of December, A. D. 1909, by and 
between Ilenry W. Offutt, hereinafter called the lessor, and Walter T. 
Weaver and William Britt, hereinafter called the lessees; Wit- 
nesseth, That the said lessor for and in consideration of the rent here¬ 
inafter reserved * * * does hereby lease unto the said lessees 

that certain house known as No. 3200 M St., N. W., for the term of 
five years, with the privilege of renewal for five years, said lease be¬ 
ginning on the first day of December, 1909, at and for the sum of 
$1,650 per penr, payable in monthly installments of $137.50 

12 in advance. That said Lessees will not use said premises for 
any unlawful or dangerous purpose but will occupy the same 

as an office building, lodge room, eating saloon, pool room, bachelor’s 
apartments or storing. That the lessees will at their own cost make 
certain improvements and repairs to the building.” 

The witness further testified that the lease was renewed and that 
Mr. Offutt had collected the rents thereunder during the existence of 
the lease. At the expiration of the lease and the renewal, December 
1, 1919, the defendants remained as tenants. That the plaintiff is 
the present owner of the premises, he having signed a contract to pur¬ 
chase the same on October 19th, 1920. It is admitted by the defend¬ 
ants that Mr .Koester was the owner of the premises at the time of the 
notice. That the following notice was served on defendants on Mav 
1, 1922. 

Walter T. Weaver, William Britt, Columbia Lunch Room: 

You and each of you are hereby notified to quit the premises sit¬ 
uate in the City of Washington. District of Columbia, known as No. 
3200 M St., N. W., now owned by me and occupied by you exclu¬ 
sively for business purposes on the 30th day after service of this 
notice, the said premises being needed by me for my immediate per¬ 
sonal occupancy after necessary repairs and alterations therein. 
Given under mv hand this first day of May, 1922. 

RANDOLPH F. KOESTER. 

The witness further testified that he personally served the notice 
on the defendants on the first day of May, 1922. That Mr. Koester 
demanded possession of the premises at the expiration of 

13 thirty days. That Mr. Koester keeps a lunch room on M St. 
near the Aqueduct Bridge about three squares west of the 

premises in question. That the current of traffic from Virginia will 
pass by the new lunch room but not by the old, when the new George- 
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town bridge is opened. The rent of the premises in question was 
raised on October 1,1920, to $300 per month and has continued until 
the present time. The only terms changed in the written lease was 
the raising of the rent. That there had not been any other written 
lease with regard to this property than the one offered in evidence. 

Randolph F. Koester, the plaintiff, testified that he is in the 
lunch room business at 3522 M St., a block from the new bridge, 
that the current of traffic over the Aqueduct Bridge passes his door 
but the traffic over the new bridge will not. That he was the owner 
of the property at the time the notice to quit was given, and that he 
had also purchased the property next door for the purpose of ex¬ 
tending the lunch room. He lived in the country and wanted a flat 
for himself in the winter time over the restaurant. Had plans made 
with reference to the improvements. Talked to Mr. Bull about it. 

On cross examination witness testified that he had been in the lunch 
room business for twenty years and did a good business. Had resided 
in Virginia about five years and his famnv lives there. That he do- 
sired the possession of the premises in question because he thought 
that his business at the present stand will decrease. When they 
closed the Aqueduct Bridge last winter his business was injured. 

Cross-examination: 

Have known Mr. Britt for about ten or twelve years. 

H. C. Bull, a witness for the plaintiff: knows the property in ques¬ 
tion. Had a contract to remodel the building on Wisconsin Ave. 
and above the lunch room. “We remodeled the former building 
and could go no further until we got possession of the lunch room.” 

14 The plaintiff rested his case. 

The defendant asked the court to instruct the jury to return 
a verdict for the defendant. The court refused the prayer, and re¬ 
called the last witness for further testimony. He could not fulfill the 
contract without possession of the lunch room. “We could not go 
ahead with the remodeling until we got possession of the lunch 
room.” “I did not attempt to repair it for want of possession. Mr. 
Britt said he would rather not have me cut a door on the second 
floor.” The plaintiff again rested, and the defendant moved to dis¬ 
miss, which the court overruled and exception noted and allowed. 

The defendant to maintain its issue then called the defendant, 
William Britt, to testify. He testified that he had been doing a 
lunch room business on the premises for about 18 years. (The de¬ 
fendant then offered to show that he had spent a lot of money in re¬ 
pairing the place which was objected to, sustained by the court and 
an exception noted and allowed.) That he was paying $300.00 a 
month, paid the last rent on May 1, 1922, in advance for the month 
of May. (It is here admitted that the rent was paid on the first day 
of May for the month of May.) There are three stories to the build- 
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ing; the first used for a lunch room, the second for storage of surplus 
groceries, and the third for sleeping room for the help. They pay 
$3.00 a week for the room. One young man had been there since Feb¬ 
ruary. Other persons also occupy these rooms,—one, during last 
winter. Furnished rooms with beds, etc. 

Cross examination: 

Rented the rooms to one of my help. 

Henry Owens, a witness for defendant, who testified that 
he was employed by defendants and slept on the third 
floor of the lunch room since February, 1922, and pays $3.00 
a week rent; said that he has no other home in the city. 
15 Another man lived there at the end of the winter, who was not 
employed by the defendant. Thereupon the parties rested, 
and the plaintiff offered the following prayer, which was granted by 
the Court, over the objection of the defendants. 

The Court instructs the jury as a matter of law that the plaintiff 
is entitled to the possession of the premises, if they believe from the 
evidence that such possession is immediately necessary for actual and 
bona fide occupancy by himself as a lunch room or flat for his per¬ 
sonal use, or for making material repairs or alterations therein or for 
remodeling for such purposes; and the court instructs the jury that 
the word “necessary” in this connection does not mean indispensably 
requisite but only means convenient, useful, appropriate, suitable, 
proper or conducive to the end so sought. 

The defendants prayed the court for the following instructions 
which were denied, and exceptions thereto made and allowed. 

The jury are instructed to return a verdict for the defendants in 
this cause. 

The jury are instructed that the notice to quit in this case must be 
precise and definite as to the time when the surrender is required to 
be made, and that the day specified in the notice to quit must not be 
a day sooner than the recurring rent day; and if the day specified be 
a wrong day the defendants may disregard it wholly. 

The jury are further instructed that if they find from the evidence 
that the defendants entered into a lease of said premises with the 
plaintiff, or his agent, and that under the terms of said lease the ten¬ 
ancy should commence on the first day of the month and that the 
rental should be paid in advance on said first day of the month, and 
that the defendants on the first day of May, 1922, paid the said rental 
for said month, that then the estate of said defendants, as tenants, did 
not terminate until twelve o’clock midnight on the day of the 31st of 
said May. 

The jury are further instructed that if they find from the evi¬ 
dence that the notice to quit, proved in this case, is dated May 1, 
1922, and was served on the defendants the same day, and notifies the 
defendants to quit said premises on the 30th day after the service of 
said notice, then the day of said surrender is the 31st day of May, 
1922, and which said day forms a part of defendants’ term, and said 
notice is void. 
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The jury are further instructed that if they find from the evidence 
that the notice to quit, as proved in the case, demanded the surrender 
of said premises on the 31st day of May, and that said day 

16 formed a part of the estate of said defendants, as tenants, and 
therefore contravened the terms of the lease or contract exist¬ 
ing between the plaintiff and defendants, said notice is void, and the 
plaintiff cannot recover in this case. 

The jury are further instructed that if they find from the evidence 
that any part of the premises in question were used for purposes of 
bachelor’s apartments or rented to third persons for living accommo¬ 
dations, then said premises are not used by defendants exclusively for 
business purposes and in order for plaintiff to recover he must prove 
other necessary facts. 

The jury are instructed that in order for the plaintiff to recover in 
this action he must prove that said premises are necessary for the 
actual and bona fide occumpancy of himself, his wife, children or de¬ 
pendants, or for the making of material repairs or alterations incon¬ 
sistent with the continuous use of occumpancy of the defendants, and 
that the purposes of said repairs or alterations do not involve unfair 
discrimination against said defendants. 

The court in instructing the jury said: “Gentlemen, in this case 
the court has refused all the prayers offered by the plaintiff with the 
exception of one, I think, and all the defendants’ prayers. 

In connection with the fourth prayer granted on behalf of the 
plaintiff, the court wants to instruct you as follows: “If you find from 
the evidence that the premises in question are occupied exclusively for 
business purposes then the verdict should be for the plaintiff.” 

The following prayers which were offered by counsel for the plain¬ 
tiff, and which were denied bv the court, are included in this bill of 
exceptions at the request of the plaintiff’s attorney over the objection 
of the counsel for the defendant: 

The jury are instructed that if they believe from the evidence that 
the plaintiff honestly and in good faith desires the possession of the 
premises for the purpose of establishing a lunch room therein, as soon 
as he can make the necessary repairs and alterations, then the posses¬ 
sion of the premises by the plaintiff is necessary for his actual and 
bona fide occupancy and for making of repairs and alterations, and 
the jury should find for the plaintiff. 

The court instructs the jury that if they believe from this evi¬ 
dence that the third story of the premises was not sub-let or otherwise 
subcontracted by the defendants for use as living accommodations, 
they must find for the plaintiff. 

The court instructs the jury to find for the plaintiff. 

17 The aforesaid exceptions were separately received and each 
was noted by the presiding judge upon his minutes before the 

jury retired to consider their verdict. 

And the defendants by their counsel pray the court to settle and 
sign this bill of exceptions in order that its contents may be made part 
of the record in this case, which is accordingly done this 31st day of 
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January, 1923, the same having been submitted on November 15, 
1922. 


GEORGE C. AUKAM, 

Judge. 


) 

Attorney for Plaintiff. 
JAS. E. PADGETT, 

Attorney for Defendant. 


18 In the Municipal Court of the District of Columbia. 

No. 219,133. L. & T. 

Randolph F. Koester 


vs. 

Walter T. Weaver et al. 

Designation of Record. 

The clerk in making up the record will please include the follow¬ 
ing: 

1. The complaint. 

2. The demurrer of defendants. 

3. Memoranda of the overruling of demurrer and exceptions. 

4. Pleas and affidavit of defendant. 

5. Plaintiff's replies to pleas. 

6. Memoranda of motion of jury trial, and overruling of same. 

7. Memoranda of motion for new trial and overruling of same. 

8. Judgment. 

9. Memorandum of supersed-as bond. 

10. Bill of exceptions. 

11. Writ of error to Court of Appeals. 

WM. H. MANOGUE, 

JAS. E. PADGETT, 
Attorneys for Defendants. 

19 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify that the foregoing pages numbered from 1 
to 18 both inclusive, to be a true and correct transcript of the record, 
according to the directions of counsel herein filed, copy of which is 
made part of this transcript, in Cause Number 219,133 L. & T. 
wherein Randolph F. Koester is plaintiff and Walter T. Weaver and 
William Britt are defendants, as the same remains upon the files and 
of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
20th day of February, 1923. 

[Seal of the Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk . 


20 Filed Oct. 19, 1922, Municipal Court, District of Columbia. 
United States of America, ss: 

The President of the United States to the Honorable George C. 

Aukam, Judge of the Municipal Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
you, between Randolph F. Koester, Plaintiff, and Walter T. Weaver 
and William Britt, Defendants, L. & T. No. 219,133, a manifest error 
hath happened, to the great damage of the said defendants, as by their 
complaint appears. We being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concerning 
the same, to the Court of Appeals of the District of Columbia, to¬ 
gether with this writ, so that you have the same in the said Court of 
Appeals, at Washington, within 20 days from the settling of the bill 
of exceptions, or within such additional time after the expiration of 
the 20 days as the court below’ or a judge thereof for sufficient cause 
shall allow 7 ; that the record and proceedings aforesaid being inspected, 
the said Court of Appeals may cause further to be done therein to 
correct that error, wdiat of right and according to the laws and cus¬ 
toms of the United States should be done. 


Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the Nineteenth day of October, in the year of 
our Lord one thousand nine hundred and tw'enty-two. 


[Seal of the Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District'of Columbia, 
Bv MONCURE BURKE, 

Assistant Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

CONSTANTINE J. SMYTH, 

Chief Justice of the Court of Appeals 

of the District of Columbia. 
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21 Municipal Court of the District of Columbia. 

No. 219,133. Landlord & Tenant. 

Randolph F. Koester, Plaintiff, 

vs. 

Walter Weaver et al., Defendants. 

Be it remembered, That in the Municipal Court of the District of 
Columbia, at the Coty of Washington, in said District at the time 
hereinafter mentioned, the following paper was filed, but was not 
named in the designation of record tiled in the above entitled cause, 
to wit: 

Assignment of Enors. 

Filed February 6, 1923. 

In the Municipal Court of the District of Columbia. 

No. 219,133. L. & T. 

Randolph F. Koester 


vs. 

Walter Weaver et al. 

The defendant assigns the following errors of the Court in the trial 
of the cause. 

1. In overruling the demurrer of the defendant. 

2. In holding that the notice to quit was formed and served in com¬ 
pliance with the law. 

3. In refusing to direct the jury to return a verdict for the de¬ 
fendant. 

4. In refusing to grant the several prayers of the defendant. 

5. In granting the prayer of the plaintiff. 

6. In rendering judgment for the plaintiff. 

7. In incorporating in the bill of exceptions the prayers of the 

plaintiff that were refused. 

22 WM. H. MANOGUE, 

JAS. E. PADGETT, 
Attorneys for Defendants. 
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Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of Co¬ 
lumbia, hereby certify the foregoing pages numbered from 1 to 2, 
both inclusive, to be a true and correct copy of the Assignment of 
Errors, in Cause Number 219,133, Landlord and Tenant, wherein 
Randolph F. Koester is plaintiff and Walter Weaver, et al. are defend¬ 
ants, as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
21st day of February, 1923. 

[Seal of the Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

February 26, 1923. 

We hereby agree that the above assignment of errors be incorpo¬ 
rated in and form a part of the record in the case of Walter Weaver 
et al. vs. Randolph F. Koester pending in the Court of Appeals and 
known as Cause No. 3963. 

JAS. E. PADGETT, 

Atty. for Appellants. 

CHRISTOPHER B. GARNETT, 

Atty. for Appellee. 

[Endorsed:] No. 3963. Walter T. Weaver et al., Plaintiffs in 
Error, vs. Randolph F. Koester. Addition to record per stipulation 
of counsel. Court of Appeals, District of Columbia. Filed Feb. 27, 
1923. Llenry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Municipal Court. No. 
3963. Walter T. Weaver et al., plaintiffs in error, vs. Randolph F. 
Koester. Court of Appeals, District of Columbia. Filed Feb. 20, 
1923. Henry W. Hodges, clerk. 
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